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At the July 2018 Environmental Quality Council (EQC) meeting, the council questioned the
authority of the Montana Department of Fish, Wildlife, and Parks (FWP) to acquire conservation
easements without the approval of the Montana Board of Land Commissioners (Land Board)
pursuant to section 87-l-209(L), MCA. This memorandum provides a brief history of land
interests and acquisitions, summarizes the arguments of the FWP and attorney general (AG)
along with relevant legislative history, and provides options for the Montana Legislature to
consider.

The issue is whether an acquisition of a conservation easement by the FWP is considered a "land
acquisition" under the plain meaning of the term as used in section 87-l-209(l), MCA. This is an

unsettled area of law insofar as Montana Supreme Court precedent. In a draft opinion, the
attorney general concludes Land Board authority is required. If this is the final conclusion of the

attorney general and it is not challenged or it withstands challenge, that is how the law will be

interpreted going forward. The Montana Legislature has the authority to clarify this area of law
for future transactions.

I. Background

The Land Board has the constitutional authority "to direct, control, lease, exchange, and sell

school lands and lands which have been or may be granted for the support and benefit of the

various state educational institutions, under such regulations and restrictions as may be provided

by law."r The Montana Constitution sets out Land Board authority regarding public land trust
disposition:

Public land trust, disposition. (l) All lands of the state that have been or may be

granted by congress, or acquired by gift or grant or devise from any person or
corporation, shall be public lands of the state. They shall be held in trust for the

I Art. X, sec. 4, Mont. Const.



people, to be disposed of as hereafter provided, for the respective purposes for which
they have been or may be granted, donated or devised.
(2) No such land or any estate or interest therein shall ever be disposed of except in
pursuance of general laws providing for such disposition, or until the full market

value of the estate or interest disposed of, to be ascertained in such manner as may

be provided by law, has been paid or safely secured to the state.

(3) No land which the state holds by grant from the United States which prescribes

the manner of disposal and minimum price shall be disposed of except in the manner

and for at least the price prescribed without the consent of the United States.

(4) All public land shall be classified by the board of land commissioners in a

manner provided by law. Any public land may be exchanged for other land, public
or private, which is equal in value and, as closely as possible, equal in area'

The Montana Legislature has statutorily outlined the powers and duties of the Land Board to

'oexercise general authority, direction, and control over the care, management, and disposition of
state lands..."2 In addition, the Legislature has passed various acts to fulfill these constitutional
principles. Specific to the issue presented, section 87-l-209(1), MCA, sets the authority
regarding Land Board approval of FWP land acquisitions. The law requires that:

Subject to 87-l-218 and subsection (8) of this section. the department, with the
consent of the [fish and wildlife] commission or the board and, in the case of land
acquisition involving more than 100 acres or S 100,000 in value, the approval of the

board of land commissioners, may acquire by purchase, lease, agreement, gift, or
devise and may acquire easements upon lands or waters for the purposes listed in this
subsection. [emphasis added]

As enacted, the statute requires Land Board approval of a "land acquisition involving more than

100 acres and $100,000 in value." At issue is whether a conservation easement falls within the

plain meaning of the term "land acquisition" or is an interest in land.

II. Interests in Land

Several different types of property interests exist. lt is possible for different interests in land to
be held or owned by different persons or entities for the same piece of land. Specific to the issue

presented, this section will focus on two types of ownership interests: fee title and easements.

A. Fee Title

A "fee title," or "fee simple absolute," ownership interest is the largest estate recognized by law.
It is a present possessory estate that gives the holder the right to present possession. Under
Montana law, ownership of property is defined as "the right of one or more persons to possess

2 77-l-202, MCA.
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and use it to the exclusion of others [...] the thing of which there may be ownership is called

property."a

B. Easements

Easements are nonpossessory interests in land, creating a right to use land possessed by someone

else. An easement holder has the right to use another's tract of land for a special purpose but has

no right to possess o. enloy that lanI. An easement is presumed to be of perpetual duration

unless the grant specifically limits the property interesi' lnier Montana law' an easement is not

a grant of title to land, but rather a right that attaches to the land as either a "burden" or

,,seryitude.,,, The extent of the serviiude is "determined by the terms of the grant or the nature of

the enjoyment by which it was acquired."6 The Montana Supreme Court has held that an

easement i, ,,, non-po.r..rory interest in land that gives rights to a person to use another's land

for a specifi. pu.po." o. u, u r.ruitude imposed onlhe land as a burden'"7 Furthermore' the

Court has also found that o,an easement is a property right protected by the constitutional

guarantees against the taking of private prope*y *it6*t.;"rt compensation."s

conservation easements are a specific type of easement that establish a right by the holder of the

easement to prohibit certain ura. o, the land. The term "conseryation easement" is not defined

in Title 87 or 77 of the Montana code Annotated, but it is in Title 76, chapter 6' As defined

under Title 76, the term means:

[...] an easement or restriction, running with the land and assignable, whereby an

owner of land voluntarily relinquishesio the holder of such easement or restriction

any or all rights to construct impiovements upon the land or to substantially alter the

natural character of the land or to permit the construction of improvements upon the

landorthesubstantialalterationortn"naturalcharacteroftheland,exceptasthis
right is expressly reserved in the instruments evidencing the easement or restriction'e

Additionally,"[w]hereapublicbodyacquiresunder[Title7.6'chapter6]aninterestinlandless
than fee. this acquisition shall be by conservation easiment'"r0 Unless otherwise stated'

conservation easements transfer with the sale of land mean' A public body or a private' qualified

4 70-1-101, MCA.
t 7o-t7-lol, MCA.
6lo-tl-t06, MCA.
, Ganoungv. Stiles,2017 MT 176. 1T 15, 388 Mont. 152,398P'3d787 (citing Woods v'

Shannon,1ol5 MT 76,n 10, 378 Mont' 365,344 P'3d 413)'

; i,iry of Missoula v. Mi),I23 Mont. 365 at37O,2l4P.2d2l2 (1950).

'ta-6-to+12), MCA.

'o 76-6-20111), MCA.



organizati3n may acquire a conservation easement by a property owner through a grant orpurchase.rl

III. Land Acquisition

The term "land acquisition" is not defined in the Montana Code Annotated and the Montana
Supreme Court has not issued a binding opinion on this topic. Based on a recent conservation
easement transaction, the legal question interpreting this term was presented to the AG.12 An AG
opinion caffies the weight of law until a court overturns the opinion or the Legislature changes
the law.

A. Existing Legal Opinions

The FWP wrote two legal memoranda concerning this issue.r3 The first FWp legal
memorandum, dated March 23,2}ll,was authored,by zachzipfel,FWp Agenc-"y I_egat

S::f^.1 J3::::rj,lwf lesar 
memorandum, dated Jury:r, iora;;;;;;;;; uii".r.,vJ IJvvAJ

Dockter, FWP Chief Legal Counsel. A formal opinion by the'Attorney General on this issue wasrequested pursuant to section 2-rs-50r(7)r MCA, on August l, 201g. on August 2g,20rg,
Deputy Attorney General Rob Cameron distributed a drift opinion on the issJe to eqc
members' Comments and proposed modifications may be made until September lZ,20lg.

The FWP legal opinion dated July 3 1, 2018, concludes that the acquisition of ,,land,, 
and theacquisition of conservation easements may be treated differently and, therefore, the FWp is notrequired to seek Land Board approval for the acquisition of conservation easements. The FWp

opinion relies on the legislative history and the fact that conservation easements do not affect_the
tax base' The FWP concludes that the Montana Legislature made an "intentional distinction
between 'interests' and outright ,land acquisition.,,;a

However, the attorney general draft opinion asserts that the acquisition of an interest in land as
used in section 76-6-201(l), MCA, and "land acquisition" as the term is used in g7-l-z0g(l),
MCA, are synonymous.r5

In general, standard rules of statutory interpretation would argue that words have meaning and
the 

^use 
of different phrases suggests different meaning. gothlf the FWp legal opinions and thedraft attorney general opinion cite to section g7-r-30i(l)(e), MCA, in arguiig whether a

conservation easement is considered a "land acquisition.l'' fhi, section oitu* states that,,[the
Fish and wildlife Commissionl shall approve ail acquisitions ortransfers by the [Fwp] o/

tt 76-6-106 and76-6-204. MCA.
12 See attached Montana Draft opinion Attorney General No. 3 (201g).
13 see attached FWP legal memoranda dated March 23,201g, and July 3 l,2o1g.11 FWP Memo at 3 (July 31. 20lg).
r) Montana Draft Opinion Attorney GeneralNo. 3 (201g).
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interests in landor water..." (emphasis added). If the acquisition of a conservation easement is

considered an "acquisition . . . of interests in land" and not a "land acquisition"' the FWP reasons

that approval of conservation easement acquisitions requires approval by the Fish and Wildlife

Commission and not the Land Board. The FWP concludes that the legislative history points to a

concern over fee title acquisition. The draft attorney general opinion argues that regardless of

effect on tax base and noii"" requirements under section 87-l-218(3)(c), MCA, there is no

distinction between "land acquiiition" and "acquisition . . . of interest in land'"

B. Legislative History and Practical Application

The AG cites testimony from the same 1981 session in which the FWP director says language

similar to what is at issue today will affect the ability to obtain conservation easements. Practical

application demonstrates the Land Board has approved all conservation easements acquired by

the FWp. The AG opinion could hnd no other easement over 37 years that did not obtain Land

i""rO 
"pprorur:; 

rne rwp has also said in Montana Environmental Policy Act documents that

Land Board approval is required. However. in recent weeks, the FWP has asserted that Land

Board approval is a courtesY.rT

IV. Conclusion

No Montana case exists that directly clarifies whether the FWP is required to gain approval by-

the Land Board prior to acquiring a conservation easement. lf the AG opinion reflects the draft

and remains unchallenged or ru.uiu", a challenge, all future FWP conservation easements will

require Land Board apiroval. The EQC or an individual legislator may propose changes to the

law.

C10106 8253ebea

16 Montana Draft Opinion Attorney GeneralNo' 3 (2018)'
t7 FWP Memo dated JulY 31, 2018.



Draft
VOLLIfuIE NO. 57 OPINION NO. 3

FISH, WILDLIFE, AND PARKS, DEPARTMENT OF - Statutory requirement of Board
of Land Commissioners' approval of easEments involving more than 100 acres or $ 100,000
in value;
LAND COMMISSIONERS, BOARD OF - Authority of Board of Land Commissioners ro
epprove or disapprove Fish, Wildlif€, and Parks conservation easernent acquisitions;
LAND USH * Applicability of Mont. Code Ann. g *7- l -209{ l) to conservation easements
purchased by Depanmenr of Fish, Wildlife, and parks;

PROPERTY, REAL * Inclusion of conseryation easements within the meaning of ^-land
acquisition" as the tsrm is used in Mont. Code Ann. $ S7-l-209{1)
STATUTORY CONSTRUCTION - When the Legislature has not defined a statutory term,
coufis consider the term to have its plain and ordinary meaning;
MONTANA coDE ANN0TATED - sestions 70-t7-tLt{z),76-6-z0l(t}, ?6-6-208, 8?-
I-209, 87- l-209(1), 87-1-21 8(3Xc), 87-l-301(t)(e), 87- I -603.

HELD: Montena law requires that the Department of Fish, Wildlife, and Parks obtain
prior approval of the Board of Land Commissioners for acquisitions of
easements, including consenration sasemsnts, if they involve more than 100
acres CIr $100,000 in value.

August 28,2018
President Scott Sales
P.O. Box 200500
Helena, MT 59620-0500

5200 Bostwick Road
Bozeman, MT 59715

Dear President Sales:

[PIl You have requested my opinion on a question I have restated as follows:
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August 28, 2018

Fage ?

Does Msntana lew require that the Msntana Depanment of Fish, Wildtifb,

and Parks G\lfP) obtain the approval of the Montana Board of Land

Commissioners tl-and Board) for FW?'s acquisition of easements, including

conseryations ea$sments, if thsy involve more than 100 acres or $100'000 in

value?

lPll In preparing this Opinion, I have considered the analysis you provided, as well as

two memoranda supplied by F$i/P dated March 23 and July 3 1, 2018.

tp3l Section 87- l -209( I ) addresses the circumstanses in which FWP is required to obtain

Land Board approval:

Subject to 87-1-218 and subsection (8) of this section, the department [of
fish, wildlife, and parksl, with the consent of the [fish and wildlife]
commission or the [the state parks and recreation] board and, in lhe case of
land acqaisition involving mote lhan 100 actes or fi100,008 in value,the

approval ofthe board of land commissioners, may acquire by purchase, lea$s,

agreement, gift, or devise and may acquire easements upon lands or waters

for the pu{poses listed in this subsection

(Hmphasis added.) The statute requires Land Board approval of "land acquisition[s]

involving more than 100 acres or $100,000 in value,'n The dispositive issue is whether

FWP's acquisition of an easement is a "[and acquisition" within the meaning of Mont.

Code Ann. $ 8?-l-209(l).

l. Plain Meaning of o(Land Acquisition'n

Montant Legislative Intent Concerning the Mmning of oolland

Acquisition'o

tP4l Under Montana law, ar easement is "a non-possessory intsrest in land that gives

rights to a person to use another's land for a specitic pu{pase or as a servitude imposed on

the tana as a burden ." Ganortngv. Srr/es,2017 MT 176,111 l4-15, 388 Mont. 152, 398 P'3d

282 (eiting l|loods v. Shannon,2015 MT ?6,1[ 10, 3?8 Mont. 365, 344 P.3d 413).

[TJhc grant of an easement, unlike a leasehold, permanently conveys a

propefiy interest to another person. The grantor retains no supervisory

regulatory control over the property interest conveyed by the easement'



President $cott Sales
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Williumssn v. Cammissioner, g?4 F.2d I 525, I 53 5 (gth Cir. 1 992) (citing R. Cunningham,

W. $tnetruck, D. Whitman, The Law of Property $ 8.1 (1984)).

IPSI ln Montana, a puhlic body's acquisition of ooan interest in land less than fee. . . shall

be by conservarion eassmsnt." Mont. Code Ann. $ 76-6-201(1). It necessarily follows that

acquisition of a conservation sasement is an "acquisitian of an interest in land." Mont.

Code Ann. $ 76-6-201(1). The issue thus becomes whether "acquisitioa of an interest in

land" is synonymqrus with "land acquisition" as the term is used in Mont. Code Ann" $ 87-

l-20et1).

lp6l o'Land acquisition" is not definsd in Title 87, or elsewhers in the Montana Code.

Nor has the Montana Supreme Court defined or addressed the meaning of the term.

Consequently, we turn to wsll established rules of statutory construction to ascerlain the

legisl*ture's intent frr its meaning.

P?l In sonstruing a statute) coufis look first to the plain meaning of the words it contains.

Clarka v. Massey,ZTl Mont. 412,416,897 P.zd 1085, 1088 (1995). Where the languago

is clear and unambiguous, the statute speaks for itself and courts will not rssort to other

msans of interpretation. Id, "lntle search for plain meaning, 'the language used must be

reasonably and logicelly interpreted, giving words their usual and ordinary meaning-"'

Gawb v. Milbank Ins. Ctt.,220 Mont.424,427,715 P.2d 443" 445 (1986)i see also

Westmoreland Res. Inc. v. Dep't of Revenue,z}l4 MT 212,1[ I l, 376 Mont. 180, 330 P'3d

1188 ('"We ascertain legislative intent frorn the plain meaning of the words used in a

statute."). In summary, if the language is unambiguous, courts look no further than the

plain language of the statute to determine legislative intent. Bassett v, Lamantia, 2018 MT

119,11 24,391Mont. 3A9,417 P,3d 299.

tPSl In applying the foregoing principles to determine the meaning of "land acquisition,"

it is significant that legally cognizable interests in land take various forms with varying

degrees of associated rights, and are categorized by highly specific terms; e.g., fee sirnple,

life estate, leasehold interest, easemsnt in gross, sasemsnt appurtsnantn and numsrou$

others. One may refer to "fee simple acquisition," or "life estate acquisition," or
,'acquisition of leasehold interest" and thereby indicate the specific nature of the interEst

acquired.

IPgl "L$td acquisition," iR material contrast, is quite aaz-specific and it is logical to

infer ths legislature intended it to be so. Unlike those terms referenced above, 'oland
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acquisition" is nor a specialized term of art in real property law; and does not describe any

particular property interest, but instead reflects a general concept: acquisition of a legally

cggnizable interest in land. The significance of this point cannot be overstated, as it reflects

a tegislative intent to encompass the spectrum of various types of real propsrty legal

inteiests subject to acquisition. Indeed, later in the s&me sentence, Mont. Code Ann. $ 87-

l-Z0g(1) describes the scop* of "land acquisitions;" i.e., land "acquire[d] by purchatie,

lease, agreement. gift, or devise" and "easements upon lands or waters." The term

encompffises easemsnts generally and conserval.ion easements specifi cally.

Jpl1l In its memoranda, FWP asserts that "land acquisition" should be read narrnwly to

***n only "fee ritle acquisitiqn." If that were the legislature's intento it is reasonable to

assums that the legislature would have used the term "fee title acquisition," rather lhan
o,land acquisition" in Mont. Cods Ann. $ 8?-1-209(l) and the statute would provide that

Land Board appraval is required "in ths case of.,[re title acquisitioz involving more than

100 acres or $100,000 in value." The legislature did not do so, In short, if the legislature

meant "fee title acquisitiono' it would have said "fee title acquisition."

tplll Indeed, whrn the legislature intend$ to convey the concept of fee title, it usss the

terrns "tbe title" or nofee title acquisitioR"" See, e.g.,Mont Code Ann" $ 70-17-11l(2) ("fee

rirle,'); and Section 2, Ch. 319, t. 1991 ($tudy Required - Report to 1993 Legislaturt):

(l) The department of fish, wildlife, and parks shall commission an

independeni comprehensive study of wildlife habitat acquisition,

improvement, and developrnent, to be funded in an amtlunt up to $150'000

from money allocated under 87'l'242(3),

(2) I'he study rnust analyze the department's current wildlife habitat

acquisition, improvem€flto operations' maintenangsr and develOpment

prograrn and develop a cornprehensive plan for a perrnanent wildlife habitat

acquisition, improvement, Operations, maintenanoe, develOpment, and land

management piogram, including the use of conservation easements, Ieases,

and fee title acq uisition'

(Emphasis added.) The fbct that the legislature uses the term u'fee title" elsewhere in the

code and uses a different term, land ncquisition, in Mont. Code Ann. $ 87-l-209(l) creates

a presumption the legirlature intended a meaning diffsrent from "feE titls" in $ ?09(1)' See,

e.-g., ziniest, Ltd. Liab. co. v. Gunnersfield Enters.,z0l7 MT 284, tl 26,389 Mont' 334,
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405 P.3d 12?0 (Where different language is used in the same connection in different parts

of a statute, it is presumed the legislature intended a different meaning and effect.).

IPf 2l SW? also as$srt$ that acquisition of a conseryation eassment and acquisition of land

are different, because tl conseryation easement is s non-possessory interest that "does not

allow the holder ths use of the land" and therefore should not be considered a land

acquisition. FWp Memo at 2 (July 31,2018). As applied to the conservation easernents

purchased by FWP, this is simply not true. For example, a primary purpose of the recently

acquired llorse Creek Csnservation Easement is outo provide to the Department pursuant to

its authority to acquire interests in land at $ 87-1-209, MCA, on behalf of the public, the

right of reasonable accsss to the Land for recreational uses." Horse Creek Complex 2

(FSIF) Dsed of Conservation Easement &t 3 (Mar. 30,2018). $uch recreational uses ofthe
Land include extensive recreetional hunting, trapping, and wildtife viewing, FWP's

assertion thar a conservation eassment does not allow the use of the land, and iherefore

should not he considered a land acquisition, is thus not accurate.

b. The County Commissioner Notite Provisious of Mont. Code Anr. $ E7-

f-218(3Xc) Do Not Support an Argument that Land Board Approvrl Is

Unnecessary.

tP13l Additionally, in support of its contention that Mont. Code Ann. $ 87-1-209 does not

require Land Board approval of conservation easement acquisitions, FWP reliss on Mont.

Code Ann" $ S7-l-218(3Xc), which requires f'WP to provide notice to county

commissioners in the county of the proposed land acquisition cf:

(a) a description of the proposed acquisition, including ssreage and the use

proposed by the department;

(b) an estimate of the measures and costs the department plans to undertake

in furtherance of tht proposed use, including operating, staffing, and

maintenance costs;

(c) an estimate of the property taxes payable on the proposed acquisition

and a statemsnt that ifthe department acquires the land pursuant to 87-1-603,

the departrnent would pay a sum equal to the amount of taxes that would be

pnyable on the county assossment ofthe propeffy if itwas taxable to aprivate

citizen;and
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(d) a draft agenda sf the meeting at which rhe proposed acquisition will be

presented to the comrnission or the board and information on how the board

of county commissioners may provide comment'

lpl4l FWp does not pay property tax on conservation easements it holds..See Mont. Code

Ann.-$ ?6-6-20S. ror property it owns, FWP does generally pay the county a $um equal to

the amount of taxes that would be payable on county assessment of the property if it w*s

raxable to a private citizen. Mont. Code Ann. $ 8?-1-603. Because FWP is required to

provide county cornrnissioners with a property tax estimate for "'land acquisiticnso'n and

FWP pnys no property tax on conservation easement acquisitions, FWP reasons that a

conserv&tion easernent is not a "land acquisition."

tplsl I respectfutty disagree. A notice provision is intended to give relevant information'

inctuding that therois no impact from the proposal. If the estimate ofproperty taxes payable

is zeron lhat is relevant infbrmation, just tit * it is relevant information when agencies give

notice that the fiscal impacl of proposed legislation is zero. Simply because the impact on

property texgs for a conservation ea$sm&nt is zero does not indicate that the legislature did

not intend conservation easemsnts to be within the meaning of land acquisition.

c, The Distinction Between "Land Acquisltion'in Mont. Code Ann. $ 87-

1A0g(t) arrd.rAcquisitions... of Interests in Land* in Mont' Code Aun.

$ 8?-r-301tlXt).

tpf6l In both memoranda, F\YP erguss a distinction between "land acquisition" in Mont'

Cod; Ann. $ BT-t-20g(l) and "acquisitions . , . of interests in land" in Mont- Code Ann' $

8?-1-301t1)(e). It upp.* that FWP is referring to the rule of statutory construction that

the legislatu.*'* ui" of different language in different parts of a statute creates a

presumption that the legislature intended a different meaning and effcct. See, e.g', Zinvest

at !{ 26.

lpt?l FIMp argues that the legislature's use of different tefins in theso statutes requires us

t0 construE them as having different meanings. Specifically, $ 301 clearly includes

ea$srnentso and uses the plrrase "interests in land;" and in $ 209, the legislature uses a

different termo ooland u.quiritior.' FWP argues that if the legislature intended to include

eassmert in the scopg oi g zol, it would have used the phrase "acquisition of interests in

land."
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lPtSl Tho foregoing rule does not apply, however, because the legislature was in fact

addressing two dffirent concepts,The statutes must be read in full. Seclion 87'1'301(lXe)
sets forth the Fish and Wildlife Commissioa's broad authority to "approve all acquisitions

or trans!*rs by [f\\rP] of interests in land or w6ter." (Emphasis added,) The significantly

n&rrow&r language of $ 37- l -209( 1), in contrast, sets furth the authority of the Land Board

to approv$ only a rnuch smaller sub-seu only those '"land acquisition involving more lh$rt

I$0 acres or ilA0,000 in vtlue." "[Alll acquisitinns or transfers of interests in land or

w&ter" in $ 301 is a substantively different and broader concept than "land acquisitions" in

$ 209. So, of course, the legislature used different terms to reflect those different concepts.

Iflgl Moreover, even FWP se6ms to acknowlcdge that "interests in land" encompasses

land acquisitions it is entitled to rnake pursuant to Mont. Code Ann" $ 87-l-209. See, e,g.,

Horse Creek Complex 2 (fWT,) Deed of Conservation Easement, 8t 3 (March 30, 2018)

(recognizing that authority to purchase Horse Creek Easemsnt w&s o'pursuant to its
authority to acquire interests in land at $ 87-l-209, MCA").

d. Plain Meanirg of ..Lsnd Acquiuition' in other Jurisdictions

tPI$l As noted above, "land acquisition" is not defined by Montana statute or case law.

However, numerous other jurisdiction$, in a variety of legal conlextso have universally

recognized the term o'land acquisition" to encompass acquisition of easernents, See, €.9.,

United.S/nres v. Little Lalce Misare Land Co.,4l2 U.S. 580, 597-98 (1973) (recognizing

that "land acquisitions might include reservations. eassments, and rights of way" under

Migratory Bird Conservation Actl; Cotumbia v. Costle, ?10 F.zd 1009, 1013 (4th Cir.

l9S3) (acquisition of easements comss within the "the land acquisition policies" of federal

Uniform Relocation and Real Property Acquisitions Policies Act); Otay Mesa Prop-, L.P.

v. {lnited.grales. 110 Fed. C\.132,73S (2013) {recognizing that valuation of permanenl

easement by government is determined under govsmment-published Uniform Appraisal

Standards fl)r F'ederal Land Acqaisitioa) (emphasis added); Llnited States v. Am. Elec.

Power Serv. Corp.,2AA7 U.S. Dist. LEXIS 104330, at *133-34 (S.D.Ohio Oct. 9, 2007)

(.,land acquisition means purchase of interests in land, including fee ownership, easernents,

or sther restrictions that run with the land that provide for perpetual protection of the

acquired land"); and Hire tt. Bd. a{Cty. Csrnm'rs,175 N,E.zd 326 (Ohio 1960) (cost of
oa$em$nt constitutes "cost of land acquisition"). "fhese authorities, though not controlling,

support the conclusion thal the plain meaning of "land acquisition" inoludEs acquisition of
easernents. We could find no jurisdiction that reached a confary result.
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[P21] In summary, I conclude that the plain meaning of "land acquisition" includes
acquisition of easements generally, and conservation easements specifically. Section 87-l-
209(l) of the Mantana Code requires that FWP obtain the approval of the Land Board for
FW?'s acquisition of easements of the requisite size anilor cost.

2. Legislativc History

[Pr2l The Montana $upreme Court has held that reliance on legislative history is
unnecessary when the language of the statute is clear and unambiguous on its face. .Se€,

e.g., Richland Aviation, Inc. v. State,2017 MT 122,n 12,387 Mont. 409, 394 P.3d I lg$
(quoting State v. Goebel,200l MT 73, 1121, 305 Mont. 53, 31 P.3d 335. Nonetheless, the
Court does, at times, find legislative history instructive in cases where the statute is
unambiguous..!ee, e.g", Musselshell Ranch Co. v. Seidel-Joukova,?011 MT 217, !i 13,362
Mont. l, 261 P.3d 570. This is such a oase.

l98l: HB 251 and HB ?66.

[Pe3l Two bills pertaining to oversight of FWP land acquisitions were intrsduced in the
I98l Legislative $ession. First, Representative Aubyn Curtiss introduced HB 251, which
would have required legislative approval ofFWP land acquisitions of t00 acres or $10,000.
HB 251 did not pass out of committee. Immediately thereaffer, rIB 766 was inkoduced. As
originally drafted, H8766 would have required the govemor's approval of the FWP land
acquisitions. HB 766 was amended to provide, as it does today, for Land Board approval
of FWP acquisitions involving mrre than 100 acres or $100,000 in value and was thereafter
signrd into law.

IP24l FWP has asserled that the legislative history of the relevant language reflects the
legislature's intent to address coocerns regarding erosion of the tax base whieh resulted
from FWP's acquisition of fee title to land. Because acquisitions ofconservation ea$sments
generally have no effect on the tax base, FWP reasons that the legislature could not have
intended '"land acquisition" to include easernents. FWP overlooks additional important
aspects of,the relevant legislative history.

lP25] Loss of t&x revenuss was, indeed, one concsrn of the legislature. It was flot,
however, the only one. For example, Representative Curtiss, the primary iponsor of HB
251, testified shs w&$ "concerned with the amount of money the F.W. & P. can spend on
land acquisition.",See ldinutes of the Meeting of the Fish and Came Committes, at 3 (Jan.

24, t98t).
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tplfl Perhaps most significantly, then-FWP l)irector Jim Flynn testified in opposition and

offered written testimony which included the fqllowing points describing FWP's concern$

regarding the practical eflect of the "land acquisition" language of HB 251 :

Passage af this bilt wilt tffect atl #uuisitions by the departmenl tegordless

of the purpose for acqui*ition'

The deportment's accept$nce of c.oryiervation easemen$ would be

curtsilsd also, if not shat down efitirel!, in the some monn* os danalions

or *ther receipls af grfis,

House Minutes of the Meeting of the l.'ish and Garne Committee, Exh. 2 at2,4 {Jan. 24'

1981) (emphasis added). The Dirsctor of the agency responsiblt for implementing and

complying with the statute thus acknowledged that the statutory language "land

acquisition" cncompasses "all acquisitions" by FWP. More to the point, Director Flynn

thereby expressly acknowledged thatthe statute applies to- and potentially restricts FWP's

power to acquire - conssrvation easement$.1

tp2?l Flynn was Director of FWP at the time the statute was enactsd. Significantly, fWP
woutd follow f)irector Flynn's construction of the stetute and seek sonsent of the Land

Board for conservation easement acquisitions in compliance with the statute for the nex{

37 years.

I Although HB 25t died in committes, HB ?66 was intreduced irnrnediately

therealler, containing the same "lard acquisition" language. Consequently, F\MP Director

Ftynn testified in opposition to HB 766 and offbred wriuen testirnony which incorporated

by reference the above-quoted testimony, as follows:

HB llt, particulaily the smounl af tends parchnsed and leased by the

departmenl

House Minutss of the Meeting of the Fish and Came Committee, Exh. 7 at | {Feb- 19,

I 9S I ) {emphasis added).

HB zst wos designed to do essentially lhe safie thing as HB 766.. . Faq,
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b. 198?: HB SZd (Hahitar Montana)

[P28] The 1987 Montana Legislature passed HB 526, establishing the..Habitat Montana,,
program for F$/P acquisition and maintenance of wildlife habitat. Once again, then-
Director Ilynn's tertimony sheds considerable light on FWP's tand acquisition proc€$s
under Mont' Code Ann. $ S?-l-209(l). Specifically, in testi$ing before.the House Fish
and Oams CommittEe, FWP Director Flynn explained that some land acquisitions are in
fes title, while others utilize conservation easernents. In emphasizing the extensive
independent review of all FWP acquisitions, Director Flynn describes the final step in rhe
completed land acquisition processcs as follows:

The Jinat stap wos review by the State Land Board consisting of rhe
Governar, secretary of state, Attorney General, Aaditor und
S uperintendent of P ublic Instr uction.

Hsuse Minutes of the Fish and Game committee at 4 (Feb. 17, 1987) (emphasis added).
The context clearly indicates that the "acquisitions" include both fbe title and conservation
sasemsnt acquis itions.

3. F'wP's Long ard continued counse of applying Mont. code Ann. $ g7-r-
20e(r).

[P29] FWP has historically sought the approval of the Land Board of its acquisitions of
all ctlnservation eassments involving more than 100 acres or $100,000 in value. Fmm the
1981 enactment of the "land acquisition" provision of Mont. Code Ann. $ ST-l-Z0g(1) to
201E, FWP recognizEd its obligation to subrnit conservation ea$emont acquisitions to the
Land Board for approval" In fact, our research has revealed no instance of FWp acquiring
a conservation easement of the requisite size and cost without first seeking l,and Board
approval since the l98l Legislature amended Mqnt. Code Ann. g 87-l-209(l), with the
exception of the recently acquired Horse Creek Easement in eastem Montana,

[m0l Morsover, FWP's own internal guidance documents reflect it recognizss the
necessity of Land Board approval. For example, the *FWP Process for Wildli& Land
Acquisitions" (ver" I 12 2015), places requirements for'oland acquisitions" into three
categories: I ) fee projects; 3) conservation easement projects; and 3) all land projects (fee
and easement projects cornbined). While the document recognizes the distinction between
fee projects and easement projects, it clearly places them both under the umbrella of ..Land
Acquisitions." Most significantly, this FWP policy at # 2l expressly recognizes the
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necessity of Land Board approval of "aflacquisitions of greater than 100 acres or $100,000
in value" for "All Land Projects" *.both fee and easement acquisitians.

[PSU $imilarly, FW? has prepared Environmental Assessments expressly recognizing
that "[a]s with other FWP property acquisition proposals, the Fish Wikllife and Parks
Commission and the Stile Land Baard (for easements greater than 100 acres or $100,000)
mxsl approve ony easemenl proposal by the &gency." Olsen Ranch Conservation
Easement Drafl EA at I Srepared by FWP) (emphasis added). Indeed, the Horss Creek
Conservation Easement EA itself recognizes the necsssity of submission of the Horse
Creek Eascment to the Land Board, including in its Timeline of Events, "Projsct Subrnitted
to Montana State Soard of Land Commissioners: February 2018." Id. at 16.

[P32] The January 2017 Draft EA for the Horse Creek Conservation Easement, at page 5,

also discusses the decision whether FWP should move firward with purchase of the Horse
Creek Conservation Easement, and states;

As with other FWP conservation prajects that involve land intcrests, the Fish
and Wildlife Cornmission and the Stele Sosrd of Land Commissioners
woald make thelinal decision.

lP33l Similarly, the January 2018 Draft EA for the Birdtail Conservation EasEment, at
page 8, discusses the decision whether FWP should rnove forward with purchase of the
B irdtai I Conservation Hasement, likewi se states ;

At with other FWP conservation prajects that involve land interests, the Fish
and Wildlife Cammission and the Slate Board of Land Commissioners
would make the final decision.

IP34l The FWP Public Scoping Notice (dated February 7,2018) for the North Sunday

Creek Conservation Easement states, at page 2,fhatthe land project requires the"approval

{rom ...lhe Monlana StNe Sotrd of Lndd Commissioners."

lP35l Additionally, the FWP Public Scoping Notice (dated February 16, 2018) for thc
Antelope Coulee Conservation Easement also states, at pago 2, that the land project
requires the"appravxlfrom ... the Montano Slate Board of Land Commissionets,"

[m6l The above quated public documents, and many othem, constitute FWP's repeated
assurances to the public that F'WP's expenditures of funds for the easement acquisitions
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would be subject to the independent scrutiny and approval of the goveroorr superintendent

of public instruction, auditor" s€cretery of state, and attorney general.

tP37l Indeed, fWP continucs to view conservation sesements as "land acquisitions" up to

the present. See, e,g,, FWP's 2017 Habitat Montana Legislative Report, p. 12 (desoribing

the two typils of "land acquisition projects": conservation easements and fee title).

[p38l When a slatute's interpretation is placed in doubt, courts generally dcfer to an

agency's 'olong and continued course of consistent interpretation, resulting in an

identifiable reliance." Mont, Power Co. v. Mont. P,SC,2001 MT 102, tl1| 25,305 Mont.

260, 265-56, 26 P.3d 91, 94. Hcre, as notEd abovo, the language of the $tetuts should not
be in doubt. Hut even if it were, a court would generally defer to FWP's longstanding and

consistEnt practice of declaring that Land Board approval of conservation easements over

100 ncres or $100,000 is necessary under Mont. Code Ann. $ 87-l-209(l). Govemmental
agencies and the public have reasonably relied on that decades-long application of $ 87-l-
209. Consequently, F$/P's rec.ent reversal of its long-held practim and position is entitled

to no deference.

lP39l I arn awarE of nn instanco or document reflecting an intent on the part of FWP of
submiuing easement proposals to the Land Board "out of courtssy."' Nonetheless" FWP

claims that its historical submission of conservation easements to the Land Board tbr a vote
was, in fact, a mers *'courtety.'o More specifically, FWP reftrs to its orrn "unsupported
practice of seeking Land Board approval as a courtesy." SWP Memo at 2 (July 31,2018).
Seeking "approval" as a "courtesy'" is contradictory on its face. One may give notice as a

courtesy. Seeking approval in this contcxt, in contrast, connotes a request for permission

or authorization, without which the proposed action cannot be takEn.

tP4ttl I'he nccessity of Land Board approval is further evidenced by the Land Board's

rejection of the Keogh Ranch Conservation Easement Amendmsnt by a 3-2 vote on

$eptembsr 18,2017. According to an article in the Montana Standard (Dec. 27,2t117),

"[b]ecause the amendment failed at the Land Board Commission, FW? officials say they

now hope to find another way to protect the Keogh Ranch from gening canred up." f WP

thereby recognized that the Land Board's approval was required for amendrnent of the

consen/ation easement, and the amendment was certainly nat submitted to the Land Board

as a mere "courtesy.o'

tP4ll The rernarkable suggestion that FW? has sought tand Board approval for eveiy

conservation e{$ement since 1981 as a msre courtesy is simply unsupportable.
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r***

[f42] In summary, Mont. Code Ann. $ 87-l-209{l) precludes FWP from acquiring
interests in land * both fee ownership and conservation easements - involving more than
100 acres or $100,000 in value without Land Board approval.

THf,,RI,FORE, IT IS MY OPINION:

[P43] Montana law requires that the f)epartment of Fish, Wildlife, and Parks obtain prior
approval of the Board of Land Commissioners for acquisitions uf easements, including
conservation easernents, if they involve more than 100 &cres or $100,000 in value.

Sincerely,

TIMOTIIY C. FOX
Attorney Oeneral

tciTrc



TO: Raph Graybill

Chief Legal Counselto the Governor

Becky Dockter

FWP Chief Legal Counsel

July 31,2018

FROM:

DATE:

RE: Land Board ApprovalNot Required For Acquisition of Conservation Easements

Ouestion Presented Whether FWP must seek Land Board approval for FWP's acquisitions of
conservation easements of more than 100 acres or $100,000 in value.

Brief Answer No. The statute requires Land Board approval for land acquisitions but not for
acquisition of conservation easements of the relevant size and value.

Discussion

This memo concurs and incorporates by reference the FWP March 23,2018 memo which
supports the same conclusion. In addition, FWP provides the following analysis to add to the

discussion.

Mont. Code Ann. $ 87-1-209, Acquisition and sale of lands or waters, subsection (l ) provides:

Subject to 87-l-218 and subsection (8) of this section, the department, with the
consent of the commission or the board and, in the case of land acquisition
involving more than 100 acres or $100,000 in value, the approval of the board of
land commissioners, may acquire by purchase, lease, agreement, gift, or devise

and may acquire easements upon lands or waters for the purposes Iisted in this
subsection.

(Emphasis added.)

This language at MCA $87-l-209 is controlling. The language is clear and unambiguous. FWP is
not required to obtain approval from the Land Board for acquisitions of conservation easements

as it seeks approval for land acquisitions. Generally, the statute provides authority to the
department to obtain land and interests in land through the oversight approval of the Fish and

Wildlife Commission (commission) or the Parks and Recreation Board (board). The only
additional oversight required by the board of land commissioners (commonly referred to as the

Land Board) is for uland acquisition involving more than 100 acres or $100,000 in value." MCA
87-1-209(l). The commission and board approve all acquisitions of interests in land and land

itself. See MCA 87-l-301(1)(e). The Land Board does not approve all acquisitions, just those

involving "land" acquisitions of relevant size and value.



While both "land" and'oconservations easements" may be acquired, they are not both considered

"land." It is true that "land acquisition" is not specifically defined in code. However, this is not
relevant. The plain meaning of the statute requires only comparison of an acquisition of "land"
and the acquisition of a o'conservation easement" to determine whether Land Board oversight is
required when the relevant size and value are met. A conservation easement interest is NOT
referred to as "land" and the two are not interchangeable terms. In fact, the statute conferring
approval authority to the commission refers to their broad authority over "all acquisitions ... of
interests in lands." There is no question this includes acquisitions of conservation easements. The

legislature did not refer similarly to the Land Board authority. Compare, MCA $87-l -209(l)
("land acquisitions") to MCA $87-l-301(l)(e) ("all acquisitions ... of interests in land). Courts

look first to the plain meaning of the words a statute contains to ascertain their meaning. Clarke

v. Massey, 27 | Mont. 412, 416, 897 P .2d I 085 ( I 995). "ln the search for plain meaning, 'the
language used must be reasonably and logically interpreted, giving words their usual and

ordinary meaning."' Gaub v. Milbank Ins. Co.,220 Mont.424,427,715 P.2d 443,445) 1986).

The acquisition of land and the acquisition of a conservation easement are very different in their
practical application. Land or property, as it is commonly referred to, is used or possessed by a

landowner to the exclusion of others. MCA $70-l-101. By contrast, a conservation easement

entitles the holder to a non-possessory interest in land that does not allow the holder the use of
the land but solely to restrict its use in particular ways. ,See MCA S 76-6-203. The holder is
allowed a limited monitoring right to step foot on land that is subject to the conservation

easement, usually defined in the terms of the Deed of Conservation Easement. That limited right
is very different from the right conferred to a landowner in land acquisitions. The statute at issue

reflects this difference in its plain meaning.

Understanding this difference, the legislature provided commission and board oversight in its

enabling statutes by describing it, "the commission ...shall approve all acquisitions or transfers

by the department of interests in land or water..." MCA 87- l -301 (emphasis added). If the

legislature desired the same oversight of the Land Board, it would have described it similarly in

the statute in question here.

While the AGO Memo pays homage to the principle for construing a statute to look first to plain

meaning of the words it contains, the legal reasoning fails to apply the principle when it refers to

definitions of superfluous words (defining'oeasement," but not "conservation easement"), when

it refers to the meaning of "land acquisitions" but in other jurisdictions, and when it uses FWP's

unsupported practice of seeking Land Board approval as a courtesy as authority where it does not

otherwise exist.

Leeislative Historv

To the extent there is any ambiguity in the statute, legislative history resolves it. The language

regarding "land acquisitions" was added to the statute to address a concern thatFWP fee



purchases were eroding the local tax base. Conservation easements have no effect on the local

tax base and were not contemplated by the legislature when amending $87-1-209.

During legislative sessions in the late 1970s and early 1980s, the legislature considered several

bills that would require elected officials to give approval before FWP could remove land from

the tax base. In 1981, the legislature passed a bill that required elected officials to approve such

transactions, defined as "land acquisition[s] involving more than 100 acres or $100,000 in

value.'o MCA $87-l -209. Early drafts of the bill placed approval authority for these transactions

with the Govemor. The final bill extended approval authority to the Land Board.

Conservation easements are a creature of statute in Montana dating to the late 1960s. Unlike fee

purchases of land, they do not transfer ownership. Conservation easements have no effect on the

local tax base.

Conclusion

The plain meaning of MCA 87-l-209 requires that an acquisition of "land" and the acquisition of
a "conseryation easement" be treated differently. If the legislature intended to require Land

Board approval for the acquisition of a conservation easement, it would have referenced the

same term, "acquisitions ... of interests in land," as it did in the enabling statute for the
commission. See MCA 87-l-301(l)(e). It did not. Therefore, FWP is not required to seek Land

Board approval for the acquisition of conservation easements.
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To: Martha Williams, Director

From: ZachZipfel, Agency Legal Counsel

Re: Land Board Approval of Conservation Easements

Date: March 23,2078

Question Presented

Whether, Mont. Code Ann. $ 87-l-209 requires the Department of Fish' Wildlife and Parks

q:fWf,,j to obtain Land Board approval for conservation easements?

Brief Answer

While the Department has taken conservation easements over I 00 acres or $ I 00'000 in value to

the Land Board out of courtesy, the plain language of Mont'-Code Ann' $ 87-l-209' as wellas

other statutes, does not ,.quir" Land Board u[p.J,ut for FWP to acquire or hold a conservation

easement.

Discussion

Title 87
Mont. Code Ann. $ g7- l -20g, Acquisition and sare of rands or waters, subsection ( l ) provides:

Subject to 87-1-218and subsection (8) of this section, the department' with the

consent of the commission or the board and, in the case of land acquisition

involving more than I 00 acres or $ I00,000 in value, the approval of the b.oard of

land commissio,ners,may acquire by purchase, lease, agreement, gift, ordevise

and may acquire easements upon lands or waters for the purposes listed in this

subsection.

(Emphasis added). Mont. Code Ann. $ 37-l-218, Notice of proposed land acquisitions'

subsection (l) requires that, "For all land acqttisitions proposed pursuant to 87-1-209' the

department shall provide notice to the board bf county commissioners in the county where the

proposed acquisition is located." (Emphasis added)' Among other things' this notice "must

include"

anestimateofthepropertytaxespayableontheproposedacquisitionanda
statement that if the dipartment acquires the land pursuant to 87-1-603'the

department would pay a sum equalio the amount of taxes that would be payable

on the county assert*.n, of the property if it was taxable to a private citizen" "

Mont. Code Ann. $ 87-1-209(3)(c) (emphasis added). Notably, by statute,-tlre. D-epartment does

not pay taxes on conservation easements. See Mont. Code Ann' $ 76-6-205(l\ It does' however'

puyiu*"t on those properties it owns in fee'
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Mont' code Ann' $ 87-l-603 uniformly speaks of the Department.,owring,,or..purchasing,,
land and also sets out various guidelines for the o"purt*Jnt when paying taxes. It also providesexceptions to when the Department must pay taxes.

Read together, $$ 87'l-209,87-l-218, and g7-l-603 provide insight into the meaning of thereference in $ 87- l '209 to "land acquisition." Both -2b9 una -z t g1.fer to ;1a;;acquisition,, 
bythe Department' Section -218 furthei requires a notice be sent to counties for Department ..land

acquisitions'" Those notices 'omust" include an 
"sti-ut" 

oifrop.ny taxes to be paid on the"proposed acquisition." As indicated above, by statute, the bepartment does not pay taxes on itsconservation easements. It does pay taxes 
9n i1s fee prop".tirr. consistent with this reading, $ -603 spells out circumstances undeiwhich the Depar;;;;;;yr taxes on properties it.,owns,, oris "purchasing'" The implication from these statutes is thai'iiand acquisiiion; ,nlun. property theDepartment owns or is purchasing in fee and is, thus, obligated for payment of taxes. Indeed, if"land acquisition" meant something less than r.. titi., *iii *oura the Department be required in

$ -218 to provide an estimate of property taxes payable on the property in its notice to thecounty?

This is also consistent with a plain reading of $ 87-l -301, which sets forth the powers and dutiesof the commission and which provides th-at ttre corrirrion, "srrail approve all ocquisitions ortransfers by the department of interests in land or water...." ihe Legislature explicitly gave thecommission broader responsibility vis-d-vis o"purtr.ni acquisitions than it gave the LandBoard' The commission must appro ve "all u"q,iirition, ... o,i intrrrrls in land....,, This includesallmeans of acquiring p.op.tty interests set oui in $ 87-l-209, including,.purchase, lease,agreement, gift, or devise and..' easements upon lands...." It spans the range of outright fee titleto something less such as a lease.

The Land Board's responsibility, however, is a subset of this, limited only to .,land acquisitioninvolving more than.100 acres or $100,000 in value." Basic rules orrtutri*y.onJtrrction dictatethat.where the Legislature uses different language, it.uri u. ussumed it was done sodeliberately' Thus, while the Commission must approve "all acquisitions... of interests inlands"','o the Land Board is limited to only actuailland acqJsition,,and only where suchacquisition is "more than 100 acres or $10b,000 in value." ana, u, discussediuor., flr. strongimplication in $$ 87-l-218 and -603, is that "land acquisitioni r"un, property which theDepartment "owls" or "purchases" and on which it pays taxes. This does not includeconservation easements.

Legislative Histor.v
There is no Montana cas.elaw addressing this question. The legislative history of $ g7- 1-20g,however, reinforces the idea that,,land icquisition,,means reJtitt" purchase.

In l98l the Legislature^ amended $ 87- l -209, adding the langr.rage at issue here: ,oin the case ofland acquisition involving more than 100 acres or $100,000In value, the approval of the board ofland commissioners(.)" During the session, there were i*o .o*p.ting bills, both of whichattempted to provide additional oversight of the Departmeni,, iuno acquisitions. HB 251 wouldhave amended $ 87-l -209 to g-rant appioval authoritv," irr. i.gislature for Department landacquisitions' As Rep' Aubyn curtisJtestified, both bills were a result of the..deep concern many
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Montanans share over the continual erosion of our tax base, brought about by land acquisition
policies of the Department of Fish. Wildlife and Parks." S. State Admin. Comm. Testimony of
Rep. Curtiss (March 6, l98l ). According to Rep. Curtiss, HB 251 was necessary because "the
latitude given this Departmentto buy and sell real estate has not been in the best interest of
Montana taxpayers, nor has it enabled the Department to better manage Montana's wildlife." ld.
(emphasis added).

HB 251 failed, in large part because legislative oversight was impractical with the Legislature
only convening every two years. In its place, HB 766 passed, granting the Land Board oversight
for Department land acquisitions. Noting that the bill had been coming before the Fish and Game

Committee for years, Chairman Ellison explained, "There is a reason. People want some elected

offrcial to take responsibility of land purchases." H. Fish and Game Comm. Minutes (February

19, l98l). Initially HB 766 assigned oversight to the governor. It was later amended to give that

oversight to the Land Board.

HB 766 passed over opposition from FWP and Governor Schwinden. Larry Fasbender, on behalf
of the governor, voiced opposition, explaining that, "This bill politicizes the purchase of state

lands." S. State Admin. Comm. Minutes (March 20, l98l). FWP Director Jim Flynn testified
that while, "The problem this bill seeks to address is the claimed excessive purchase of land by

the Department of Fish, Wildlife and Parks," in fact, "The department does not purchase these

lands without due consideration." Id. (enclosed testimony). Flynn further explained that, "The

department is not going to have a major budget for large land purchases in the upcoming
biennium, but to the extent that a willing seller appears with the potential for protecting wildlife
habitat and providing fishing and other recreational opportunity... this bill will add to the

bureaucracy necessary in making that acquisition." Senator Hammond noted that "the problem is

that this bill points to the fact that it is necessary for the fish and game to own land. Why cannot

they lease land and leave it on the tax rolls(?)." Id. Director Flynn "concurred that possible

leasing will have to be investigated." Id.

Other Statutorlt Authoriryt
The conservation easement statutes in Title 76 also refer to conservation easements as "interests
in land," rather than outright "land acquisition." For instance, Mont. Code Ann. 5 76-6-201
provides: "Where a public body acquires under this chapter an interest in land less than fee, this

acquisition shall be by conservation easement." Likewise, $ 76-6-207 requires conservation

easements to be recorded in the same county where the property lies, "so as to effect the land's
title in the manner of other conveyances of interest in land...." Similarly, in the Open-Space

Land and Voluntary Conservation Easement Act, which authorizes public bodies to acquire
conservation easements, the Legislafure found "the acquisition or designation of interests and

rights in real property," was in the public's interest. Mont. Code Ann. $ 76-6-102(2)(f). The Act
itself defines conservation easements as:

an easement or restriction, running with the land and assignable, whereby an

owner of land voluntarily relinquishes to the holder of such easement or
restriction any or all rights to construct improvements upon the land or to
substantially alter the natural character of the land or to permit the construction of
improvements upon the land or the substantial alteration of the natural character
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of the land, except as this right is expressly reserved in the instruments evidencing
the easement or restriction.

Mont. Code Ann. $ 76-6-104(2) (emphasis added). This definition of conservation easements
follows the Montana Supreme Court's characterization of easements generally as, "[A] non-
possessory interest in land, 'a right which one person has to use the land of another for a specific
purpose or a servitude imposed as a burden upon land."' Kuhlman v. Rivera,2l6 Mont. 353, 358,
701 P.2d 982,985 ( 1985) (discussing right-of-way easements).

Reading the statutes in this manner also brings them in line with the constitutional role and duties
of the Land Board, which is to maximize income to the state from school trust lands. Consistent
with this, S 77-l-202 makes clear that:

The board shall exercise general authority, direction, and control over the care,
management, and disposition of state lands and, subject to the investment
authority of the board of investments, the funds arising from the leasing, use, sale,
and disposition of those lands or otherwise coming under its administration. In the
exercise of these powers, the guiding principle is that these lands and funds are
held in trust for the support of education and for the attainment of other worthy
objects helpful to the well-being of the people of this state as provided in The
Enabling Act. The board shall administer this trust to:
(a) secure the largest measure of legitimate and reasonable advantage to the
state; and
(b) provide for the long-term financial support of education.

Land held by the Department, however, is subject to a different set of statutory directives, as
provided in $ 87-1-209:

(a) for fish hatcheries or nursery ponds;
(b) as lands or water suitable for game, bird, fish, or fur-bearing animal
restoration, propagation, or protection;
(c) for public hunting, fishing, or trapping areas;
(d) to capture, propagate, transport, buy, sell, or exchange any game, birds, fish,
fish eggs, or fur-bearing animals needed for propagation or stocking purposes or
to exercise control measures of undesirable species;
(e) for state parks and outdoor recreation;
(0 to extend and consolidate by exchange, lands or waters suitable for these
purposes.

None of FWP's statutes direct the Department to derive income from the property.

Conclusion
Reading FWP's statutes, in conjunction with the conservation easement statutes, leads not only
to the conclusion that conservation easements are "interests in land," but also that the Legislature
made an intentional distinction between "interests" and outright "land acquisition." Reading
these statutes against the backdrop of the Land Board's authority to manage state lands to
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maximize income to the trust, leads to the conclusion that $ 87-l-209 does not require the
Department to obtain Land Board approval for conservation easements.
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The Honorablc Tim Fox
Attorney Ceneral
Department of Justice
Joseph P. Masurek Justice Bldg.
215 North Sanders
Helena, N'lT 59620-1401

Attorney Ceneral Fox:

I have received the draft Attorney General opinion regarding conservation easements. Enclosed with this

letter are formal, legal commenti prepared by -y Chief Legal Counsel. In this cover letter, I want to

share a few comments from my pirspective as a decade-long member of the Land Board and as a former

Attorney General.

After the Land Board denied one Fish and Wildlife Commission-approved conservation easement and

indefinitely postponed another, I am concerned that Land Board's actions are undermining the

predictabiiity and certainry that private property owners expect when dealing with our state, and in the

pror"*. risking public 
"""Ls 

opportuniiies for hunters and recreationists. The Land Board's main role is

to oversee the controi and disposition of trust lands for the benefit of schools. Under the constitution, it

is not the Land Board's job to weigh in on every property transaction entered into by the State of

Montana.

After a particularly egregious delay this year----one that undermined a family that had devoted two years

of work and investmentito making a good deal for the public and public access-l directed my staff to

study whether the Land Board is legaliy required to approve Montana Department of Fish, Wildlife &

farfi inWfr) conservation 
"urr*"n1s. 

Following a careful review of the constitution and state law, I

determined that FWP conservation easements do not legally require approval by the Land Board.

The law is clear: FWp conservation easements are complete when the Fish and Wildlife Commission

votes to approve them. Though it has been FWP's practice to seek an additional vote by the Land Board,

the additional process is not required by the law'

I am concerned. then, that the draft opinion you circulated seeks to amend the law to require Land Board

approval-to match what FWP used to do, but not what the law requires.

It,s wrong on the lalv. Moreover, I believe it poses a significant threat to private property rights, to

families involved in the Habitat Ivlontana program, and to sportsmen and women who rely on

conservation easements for access. I have no doubt that litigation will ensue if this opinion becomes

final.

Srerp Caprol . P.O. Box 200801 ' HplENr, MoNTANA 5S620-0801

TELEPHoNE:406-444-3111 r FAx: 4A6-444-5529 ' WEBslTtrr wrvw-MT.Gov
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Traditionally, politics have taken a back seat at the Land Board. It's unfortunate that recent events have
made conservation easements so unpredictable for families that have worked with FWP for years.
Because Land Board approval is not legally required, I decided not to put private prope*y owners
through an additional bureaucratic and politicized process that could risk everything-tens of thousands
of dollars in Iandowner investment, carefully planned real estate transactions and estate planning by
families, and federal funding sources that would be diverted to other, out-of-state projects. The old
process worked for many years, but recent changes at the Land Board undermined that process. I won't
put families through it, or waste public resources, if it isn't required.

Conservation easements are an important tool fbr keeping agricultural land in families, rather than sold
off to large corporations or other moneyed interests. They promote sportsman access, too, providing
valuable hunting, fishing, and recreation opportunities that make Montana the envy of the world. ln
short, they're an important public-private partnership that means a lot to Montanans-property owne$
and sportsmen alike. I'll fight for them, and I won't subject landowners to an unpredictable political
process that the law does not require.

To that end, I hope that you are seeking input from a broad range ofstakehoiders as you considerthis
opinion, including sportsmen and women, private propeny owners, and others who fear the "chilling
effect" on conservation easements that Senate President Sales referenced in his opinion requestto you.

Finally, I note that the guidelines for an Attorney General opinion-guidelines that I also followed as
Attomey General-state that an Attorney Ceneral opinion is not appropriate for "matters that will likely
result in litigation."r Because litigation is certain to result if you issue the opinion with its proposed
conclusion, I urge you to follow these guidelines and decline to issue an opinion that would add a
requirement not present in current law.

I will continue to lead on this issue and fight to expand public access to our lands, rivers, and streams,
even when others choose to jeopardize access and the rights of property owners with politics. Thank you
again for sharing the draft. Please feel free to reach out to me with any further questions or concerns.

STEVE BULLOCK
Gr:vernor

I Office of the Attomey Ceneral, "Cuidelines for Opinion Requests," available at
https :l/doj mt. govlagoo ffi ce/guidelines-for-opinion-requests/
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Dear Rob:

On behalf of Governor Bullock, thank you for soliciting comment on the draft Attomey General

opinion about conservation easements, This letter briefly outlines the Govemor's perspective on the

legal question presented by Senator Sales and the proposed answer in your draft'

in summary, the Covemor has serious concerns about the draft opinion and its analysis of the law'..If

the draft opinion is finaiized in its present form, there is a high likelihood that a reviewing court will

reach the opposite conclusion and set it aside.

Department of Fish, Wildlife & Parks (fWP) conservation easements are complete when they

,"."ir" approval from the Fish and Wildlife Commission (Commission). A second approval by the

Land Board is not required under the law. The statute Senator Sales refers to, $ 87-l-209, MCA,

only requir". uppror*l from the Land Board for "land acquisitions." As discussed below, a

conservation easement is not a "land acquisition" because the holder of the easement doesn't acquire

any land. Thus, the statute requiring Land Board approval for "land acquisition" does not appiy to

FWP conservation easements.

1. Background on FW8. cgnservation easements

This spring, Governor Bullock directed FWP to determine what state approvals are required to

finalize FWp conservation easements. Based on that review, the Governor determined that FWP

conservation easements are complete upon approval from the Fish and Wildlife Commission'

Historically, FWP also sought oi."o.rd apprbvd for its conservation easements from the Land

Board. ThL question Senator Sales poses ir, in 
"rt"n"e, 

whether the practice of seeking a second

approval is required by rhe law. It does not appear that this legal question has been asked or

ans*er"d prioi to issuls arognd the Horse Creek Conservation Easement this year.

Srarn C.qprol . P.0. Box 200801 ' HELENR, MoNTANA 59620-0801
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In Montana, conservation easements are enabled by statute. Section 76-6-104Q), MCA defines a
conservation easement as,

an easement or restriction, running with the land and assignable, whereby an owner of
land voluntarily relinquishes to the holder of such easement or restriction any or all
rights to construct improvements upon the land or to substantially alter the natural
character of the land or to permit the construction of improvements upon the land or
the substantial alteration of the natural character of the land, except as this right is
expressly reserved in the instruments evidencing the easement or restriction.

Conservation easements are "interests and rights in real property," as opposed to real property itself.
See $ 76-6-102(2), MCA.

FWP conservation easements in the Habitat Montana program undergo a long, intensive public
process, including environmental anaiysis and public comment, before they are approved. The Fish
and Wildlife Commission is an appointed body that includes public members, much like the other
boards that provide fbr public participation in state government. Typically, a private property owner
proposing a conservation easement begins the process by working with FWP regional staff. If the
project is promising for the public, the Commission gives the project an initial endorsement for
further work. After that, the property owner may invest years of work and thousands of their own
dollars negotiating a prospective conservation easement with FWP. Some projects fail at this stage.
Those that don't fail return to the Commission for additional public cornment, deliberation, and a
final public vote.

On most matters, the Land Board has a different function than the Fish and Wildlife Commission.
Under the constitution, the primary role of the Land Board is to oversee the responsibie sale of state
trust lands to benefit public schools. The Land Board does not weigh in every time the state enters
into property reiationships-like leasing a right of way for the Department of Transportation, or
buying land fbr a machine shop, unless those conveyances impact state trust lands.

2. The law does not requirq a
Board

o. The text of $ 209 doe,y not apply to F\YP conservation easements

A conseryation easement is an "interest in land." Section 76-6-102, MCA. Because the Fish and
Wildlife Commission "shall approve all acquisitions or transfers by [FWP] af interests in land ot
water," Commission approval is required for FV/P conservation easemenrs. Section 87-l-301(e)
(emphasis added). This completes the process of state approvals for conservation easements under
the law.

Senator Sales has asked whethsr $ 87-1-209, MCA legally requires a second round of approval tor
FWP conservation easements before the Land Board. Section 209 requires approval by the Land
Board only "in the case of land acquisition."

for FWP
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As discussed above, conservation easements are not "land acquisition." The holder of a conservation
easement does not acquire any land, Rather, the holder obtains a negative restriction on land against
development. The original private propefiy owner still owns the land under the conservation
easement, pays taxes on it, and continues to hold and physically occupy the property. The property
owner retains all rights in the property except for those explicitly granted to the holder of the
conservation easement.

By contrast, in a land acquisition, the new owner actually "acquires" the land itself, along with the
other rights and responsibilities of land ownership: the responsibility to pay taxes, the right to hold
and occupy the property, and so forth. Consequently, by its plain text $ 209 does not apply to FWP
conservation easements because they do not invoive land acquisition.

Nonetheiess, the draft opinion concludes that the second round of approvals under $ 209 includes
FWP consewation easements. Respectfully, the analysis and proposed conclusion is inconsistent
with the statute.

First, and most plainly, the proposed conclusion is at odds with the statute's text: a conservation
easement is not a land acquisition, No land is acquired. Rather, it makes sense to refer to
conservation easements as oointerests in land," as Title 76 of the Montana code does. This alone
excludes conseivation easements from the scope of $ 209's requirement for Land Board approval.

Second, the proposed conclusion violates fundamental rules of statutory construction. To reach its
proposed holding, the draft opinion concludes that the scope of approval authority for the Fish and
Wiidlife Commission and the requirements for Land Board approval in $ 209 are essentially the
same-*even though the two statutes use different terms. Under this argument, ooland acquisition"
and acquisition of an "interest in land" mean the same thing. See'lffl 8-9 of the draft opinion. This
violates the rule of statutory construction that "[b]ecause the enacting Legislature did not use
identical language in the two provisions, it is proper for us to assume that a different statutory
nreaning was intended.." Zinvest, LLC v. Gunnersfield Enterprises, Inc.,2An MT 284,n26,389
Mont. 334,342,405 P.3d 127A, 1276. This conclusion is even more untenable given the fact that the
Fish and Wildlife Commission statute, which uses the term "interests in land," specifically
references $ 209. This cross-reference between the two statutes makes it highly unlikely that the
Legislature conflated the term "interest in land" with "land acquisition." See $ 87-1-301, MCA
(ret-erence to $ 209).

The legislature did not use the term "interests in land" when it amended $ 209 to require Land Board
approval for certain transactions. It used something more specific: Iand acquisition. Respectfully,
the draft opinion errs in its suggestion that the two terms are the same. Even then, the argument that
the two terms cover the same terrain suffers tiom faulty logic. The draft opinion makes this
argument by reasoning that because it could find no evidence that land acquisition is a term of art,
the term must therefore denote any "legally cognizable interest in land." See !f![8-9 of the draft
opinion. That logic just doesn't follow: not meaning one thing is not the same as meaning
everything. The legislature already has a term for any "legally cognizable interest in land"-the
term o'interest in land." It declined to use that term in $ 209. The two terms cannot mean the same
thing, yet the draft opinion relies on this mistake of interpretation to make its determination.
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The plain text of the statute answers the question presented by Senatr:r Sales. A conservation

easement does not involve land acquisition. Thus, the requirement that the'Land Board offer its

approval to "land acquisitions" of a certain size or expense does not apply to FWP conservation

easements"

b. The legislature did not intend ta include FWP conservation easements when it
amended S 209

The legislative history of $ 209 makes it even clearer that the legislature did not intend to require

Land Board approval for FW? conservation easements.

The legislatwe added references to the Land Board in 1981. The amendments were a response to

legislative concerns that public land purchases might reduce the tax base for local govemments.

Hearings and testimony focused on FWP land purchases, in which FWP bought real properly

outrighi-tuming private, taxabie land into public land. In the legislature's judgment, an additional

level of political approval should be required before FWP took actions that might remove land from

the locai tax base. Eventually, the bill passed, adding the requirement for Land Board approval for
"land acquisition' present in $ 209 today.

The legislature's obvious concerns over local taxation make it difficult to conclude that the

legislature intended for conservation easements to be within the 1981 amendments to $ 209.

Conservation easements have nothing to do with local taxation. For one, conselryation easements

have no effect on local ta,xes-private property owners continue to own and occupy their land and

must stiil pay taxes on land with a conservation easement attached. Second, at the time of the 1981

amendments, conservation easements were relatively obscure. F'WP had only completed a single

conservation easement at that time, the year before.

Even so, the draft opinion concludes that the legislature's changes in 1981 were intended to require

Land Board approval for FWP conservation easements. In reaching this conclusion, the draft

opinion cites testimony on a different bill in 1981 in which the then-director of FWP mentions

conservation easements. Respectfully, it appears the draft opinion overstates the importance of this

testimony within the broader scope of legislative history. The citation is to the pre-written testirnony

of a singie opposition witness on a bill that failed-not by a sponsor or an eiected member of the

House or Senate, or on the operative bill that accounts for the ianguage now present in $ 209.1 More

importantly: even on that failed bill, other witnesses made it clear that their motivating concem was

FWP land purchases. The Montana Petroleum Association, for example, testified that "land

purchases should be made by the legislature," as its reason tbr supporting the bill. The Montana

Wildlife Federation referred to "the tax issue." Trout Uniimited referred to "land purchase'" The

sponsor, Representative Curtiss, was even more clear about her intentions with the bili:

House Bill 25 1 is no stranger to those of you who have before served on the

committee, and in the state legisiature. It is before you agpin. because of the deep

conceln many Montanans share over the continual erosioq- of our tax base" broUght

about blr land acquisition policies of the Pepartment of Fish. Wildlife and Parks'

I Director Flynn testified on House Bill 251, which failed. House Bill 766 passed'
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(emphasis added). Testimony on that bill focused on land acquisition by FWP in the form of
traditional purchases and their effests on the tax base. The draft opinion's conclusion on the
legislative history is based almost entirely on one sentence by FWP's director in nearly four
pages of his testimony, and many more regarding the legislature's focus on local taxes.

All told, it is difficult to conclude that the sponsor or other voting members had conservation
easements in mind for either bill in 1981: both because of how new and uncommon conservation
easements were, and also because they simply have nothing to do with the cited tax problem.
Accordingly, the legislative history for both bills in the 1981 session weighs heavily in favor of the
conclusion that the legislature did not intend to include tax-neutral conservation easements in the
added-process requirement now contained in $ 209. If anything, the focus on local taxation offers a
reason why the legislature used the more limited term "land acquisition" when noting the Land
Board's role in $ 209, as opposed to the more all-encompassing term "interests in land" found
elsewhere in Montana code: the former denotes tax-implicating purchases of real property outright,
and the other is broader, referring to a variety ofreal estate transactions.

c. The remainder of the draft opinion relies on inapposite authorities to reach its
conclusian

Within the draft opinion, there is no fuither evidence that the legislature deliberately conflated the
terms "iand acquisition" and "interests in land" to require Land Board review of FWP conservation
easements.

Use of the phrase "land acquisition" in other contexts and jurisdictions, for example, says very little
about why the Montana legislature decided to employ the term in Montana law, and declined to use
the phrase "interests in land." Moreover, none of the cases cited deals with statutory interpretation
of the term "land acquisition" or otherwise reaches a legal conclusion as to the definition of "land
acquisition."

Likewise, the extended discr-rssion of FWP's past practices says very little about the actual meaning
of the statute. An agency's practices cannot change the meaning of a statute's text. The law is also
clear that agencies retain the ability to examine their processes and refine them to better conform
with the law. As discussed above, it was not until this year that the question arose as to whether
FWP's practice of seeking a second approval was required by the law. Much of the discussion in
this section of the draft opinion appears to address a separate, policy discussion about whether FWP
should seek a second approval. That discussion is separate from what the plain text of the statute
requires and what the iegislature intended when it added references to the Land Board in 1981.

In sum, the plain text of $ 209 is at odds with conclusion proposed by the draft opinion. To
understand the scope of the restriction in $ 209, the analysis must begin with a plain reading of the
text of the statute itself. The purchase of real estate outright, for example, is almost certainly a land
acquisition because it involves the acquisition of land. A conservation easement is not a land
acquisition because the holder only has a negative restriction against development-no land is
acquired.
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Office of the Governor

future of conseryat-ion easements in M-ontana

Legal review of the draft opinion has identified two additional areas that may see significant,

unintended effects if the draft opinion is finalized in its current form'

First, it appears that the draft opinion may inaclvertently conflate the law of easements with the law

of conseryation easements. These two types of property interests are different and draw tiom

different histories and bodies of governing law. A conservation easement is distinguishable from a

typical easement on land because conservation easements entail a negative restriction on

development. Easements generally, on the other hand. oan have any range of conditions tor use of

p*p"iy-Uke the right tJuse und o.rupy a right of way. Setting aside the issue of Land Board

ffiorur of FWp conservation easements, there may be other stakeholders signiticantly affected by a

uirrAing Attorney General opinion that draws these two bodies of law together interchangeably.

There is a substantial risk that the draft opinion, if finalized, could unsettle private property

relationships for these third-parties and have other, unknown implications for property transactions

and private land conservation efforts around the state'

Second, the Govemor is deeply concemed about the effect the proposed opinion would have for

other landowners presently puisuing conservation easements in partnership with Fish, Wildlife &
parks, and for future conservatio., 

"ifo.t* 
through the Habitat Montana program. If finalized in its

present form, the draft opinion risks creating adclitional legal.and procedural uncertainty for property

n*n"o. This could have the effect of stifling future interest in the Habitat Montana program and

undermining years of partnerships between sportsmen and women and working landowners to

protect public access and wildlife habitat'

While the Governor appreciates the Attorney General's past action in support of these values, he

finds the potential ourcomes of this opinion irreconcilable and in direct conflict with the legislative

direction given to Fish, Wildlife & Parks for implementing the Habitat Montana Program.

This concludes the Governor's comments. The Govemor is grateful for the opportunity to review

and comment on the draft opinion. Please do not hesitate to reach out to me if you have any

questions or require further discussion on this matter'

Craybili
Chief Legal


